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Terms & Conditions of Purchase of ROHDE & SCHWARZ USA, Inc. 
Issued October 2021 
1. General 

1.1 The contractual relationship between the Supplier and Rohde & Schwarz USA, 
Inc. (hereinafter referred to as "R&S") shall be based on and limited to the R&S 
purchase order and on these Terms & Conditions of Purchase (together, the 
“Order”).  

1.2 Supplier’s acceptance is limited to the terms hereof. Supplier’s terms and 
conditions of sale and any other additional or different terms contained in 
Supplier’s quotation or order acknowledgement, as well as any amendments or 
supplements to the Order, are rejected and shall not become part of the contract 
unless R&S expressly agrees in writing. 

1.3 The Supplier acknowledges that the goods and services provided to R&S 
(hereinafter jointly referred to as "Deliverables") will be distributed worldwide to 
customers at all stages of distribution and in any form, integrated or non-
integrated, and will also be used in safety-critical areas (e.g. in the military or 
aviation sector).  

 
2. Orders  

2.1 An Order shall be legally binding only if issued by R&S in writing using an R&S 
purchase order form and an R&S order number unless otherwise agreed (e.g. 
electronic data interchange (EDI), vendor-managed inventory (VMI) or 
consignment stock).  

2.2 R&S may at any time, by written instructions and/or drawings issued to Supplier 
(each a “Change Order”), order changes to the Deliverables.  Supplier shall 
within five business days of receipt of a Change Order submit to R&S a firm cost 
proposal for the Change Order.  If R&S accepts such cost proposal, Supplier 
shall proceed with the changed Deliverables subject to the cost proposal and 
the terms and conditions of the Order as amended by the Change Order.  Seller 
acknowledges that a Change Order may or may not entitle Supplier to an 
adjustment in Supplier’s compensation or the performance deadlines under the 
Order. 

 
3. Invoices / Taxes 

3.1 The Supplier shall issue a separate, verifiable and clear invoice to R&S for each 
Order on or after the delivery and/or performance of the Deliverables. Each 
invoice shall state the Order details (R&S order number, date of order, order line 
item, material number, quantity and price).  

3.2 Except as otherwise provided below, the prices to be paid by R&S to Supplier 
do not include taxes.  R&S is not liable for any taxes that Supplier is legally 
obligated to pay, including without limitation net income or gross receipts taxes, 
franchise taxes, and property taxes.  R&S will pay Supplier for any sales, use or 
value-added taxes it owes due to this Order and which the law requires Supplier 
to collect from R&S. 

3.3 R&S will not be involved in the importation of the Deliverables, and import taxes 
are the responsibility of the Supplier. 

3.4 If R&S provides Supplier a valid exemption certificate, Supplier will not collect 
the taxes covered by such certificate. 

3.5 If the law requires R&S to withhold taxes from payments to Supplier, R&S may 
withhold those taxes and pay them to the appropriate taxing authority.   

 
4. Payments 

4.1 Payments shall be made within Net 30 days, in U.S. Dollars.  
4.2 The term of payment commences on the later date of R&S’s acceptance of the 

Deliverables or R&S’s receipt of an invoice in due form.   
4.3 Without prejudice to any other right or remedy it may have, R&S reserves the 

right to set off at any time any amount owing to it by Supplier against any amount 
payable by R&S to Supplier.  Supplier shall continue performing its obligations 
under the Order notwithstanding any such set-off.  Cash discount shall be 
permissible even if R&S makes a set-off or withholds payments in a reasonable 
amount due to non-conforming or defective Deliverables. 

4.4 During the term of the Order and for four (4) years after, Supplier agrees to keep 
all usual and proper books and records of account and all usual and proper 
entries related to its costs and expenses pertinent to this Order.  During the 
above referenced period R&S may audit and/or inspect the applicable records 
and facilities to verify statements or invoices issued by Supplier and confirm 
Supplier’s compliance with this Order.  Any such audit will be conducted by R&S 
corporate internal audit personnel or by a certified public accountant firm 
selected by R&S.  R&S will provide reasonable notice to Supplier before the 
audit or inspection and Supplier agrees to provide R&S’s designated audit or 
inspection team reasonable access to the Supplier records and facilities.  

 
5. Delivery Date / Notice of Delay / Permits 

5.1 Supplier shall provide the Deliverables in the quantities and on the date(s) 
specified in this Order or as otherwise agreed in writing by the parties (the 
"Delivery Date"). Time is of the essence with respect to Supplier’s obligations 
hereunder and the timely delivery and/or performance of the Deliverables.  All 
agreed dates and periods shall be binding. Delivery and/or performance of the 
Deliverables prior to the Delivery Date shall require the prior written consent of 
R&S. If Supplier provides the Deliverables prior to the Delivery Date without the 
prior written consent of R&S, R&S reserves the right to return such Deliverables 
at the expense and risk of the Supplier.  

5.2 As soon as the Supplier is able to realize that it will not meet a Delivery Date, it 
shall inform R&S without undue delay in writing of the period of the delay, 
indicating the reasons for the delay and the planned corrective measures. The 
assertion of any rights due to the delay by R&S shall remain unaffected. 

5.3 If the Supplier fails to provide the Deliverables by the Delivery Date, in whole or 
in part, R&S may terminate the Order in whole or in part immediately by providing 
written notice to Supplier and, in addition to any rights or remedies available to 
R&S at law or in equity, Supplier shall indemnify R&S against any losses, claims, 
damages, and reasonable costs and expenses attributable to Supplier’s failure 
to provide the Deliverables on the Delivery Date.  

5.4 The Supplier shall timely obtain and maintain any permits necessary for the 
Deliverables at its own expense. 

 
6. Delivery Point / Transfer of Risk / Transfer of Title 

6.1 Place of performance or delivery shall be the address stated by R&S in the Order 
(the “Delivery Point”). 

6.2 Supplier will bear all risk of loss, damage, or destruction to the Deliverables, in 
whole or in part, occurring before acceptance by R&S at the Delivery Point.    

6.3 Unless otherwise agreed, Deliverables will be delivered: (a) FOB to the Delivery 
Point if the Deliverables originate in the same jurisdiction as the Delivery Point; 
and (b) DDP (Incoterms® 2020) to the Delivery Point for cross border delivery 
of Deliverables to the Delivery Point.  R&S shall be entitled to choose the carrier 
and the mode of transport. 

6.4 Deliverables shall be accompanied by packing or delivery notes specifying the 
contents and the necessary Order details (R&S order number, date of order, 
order line item, material number, quantity).  

6.5 Title to the respective Deliverables shall pass to R&S upon acceptance by R&S 
at the Delivery Point. 
 

7. Inspection and Testing of Deliverables Prior to Acceptance 

7.1 R&S reserves the right to inspect and test the Deliverables at any time and place, 
including the period of manufacture and before acceptance by R&S.  If R&S 
inspects or tests at Supplier’s premises, Supplier, without additional charge, will 
provide all reasonable facilities and assistance for the safety and convenience 
of R&S’s inspectors.  Regardless of whether inspection or testing is done or not 
done before acceptance, Supplier will not be relieved from responsibility for 
defects or for other failure to meet the specifications or requirements of this 
Order. 

7.2 R&S shall be entitled to perform quality and/or process audits on the Supplier’s 
premises that are relevant to the Deliverables during regular business hours to 
check the due execution of the contract or to have the audit performed by third 
parties who are bound to secrecy.  R&S shall announce each audit at least seven 
(7) days in advance. 

 
8. Examination of Deliverables upon Receipt of Delivery   

8.1 On or after the Delivery Date, R&S shall have a reasonable opportunity to 
examine the Deliverables including but not limited to on the basis of the 
delivery documents and an external inspection of the packaged goods, 
whether the Deliverables received correspond to the quantity and type ordered 
and whether there are any external recognizable transportation damages. 
Furthermore, R&S may take representative samples of the overall Deliverables 
and examine the samples taken for defects. The level of examination applied 
to the samples taken will be dependent on the extent to which an examination 
in the respective individual case is practicable in the orderly course of 
business.   

8.2 Should R&S identify any non-conforming or defective Deliverables, in addition 
to any rights or remedies available to R&S at law or in equity, R&S may at its 
election, effective upon notice to Supplier: (a) reject all or a portion of the 
Deliverables without correction for a full refund, (b) reject the Deliverables and 
require prompt replacement of the rejected goods and/or reperformance of the 
services, or (c) accept the Deliverables at a reasonably reduced price. 

8.3 If R&S elects replacement of the Deliverables, Seller shall, at its expense, 
promptly replace the non-conforming or defective goods or reperform the 
services and in any case pay for all costs and related expenses, including, but 
not limited to, labor and material costs of deinstallation, removal, transportation 
charges for the return of the defective Deliverables to Supplier, repair, delivery 
charges of repaired or replacement Deliverables to R&S, acceptance testing, 
and installation costs.  

8.4 If Seller fails to timely replace the Deliverables, R&S may replace them with 
goods or services from a third party and charge Supplier the cost thereof and 
terminate the Order for cause pursuant to Section 18.3.  

8.5 Any inspection, testing, examination, or other action by R&S under Section 7 or 
Section 8 shall not reduce or otherwise affect Supplier’s obligations under the 
Order, and R&S shall have the right to conduct further inspection, testing or 
examinations after Supplier has carried out its remedial actions.  
 

9. Rights to the Deliverables 

9.1 The Supplier grants R&S the non-exclusive, irrevocable, transferable, worldwide 
and perpetual right, to use the Deliverables. In addition, R&S is entitled to 
integrate the Deliverables or parts thereof into or with other products, to 
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distribute the Deliverables or parts thereof worldwide, either integrated or non-
integrated, and ‒ insofar as this is necessary in order to achieve the purpose of 
the Order, to adapt or otherwise alter the Deliverables or parts thereof and to 
distribute the results of such activities as aforementioned. R&S is also entitled 
to sublicense the foregoing rights of use. 

9.2 If and to the extent that the Deliverables or parts thereof are developed for R&S, 
the Supplier grants R&S the exclusive, irrevocable, transferable, worldwide, and 
perpetual right, unrestricted in terms of content, to use the Deliverables or parts 
thereof in all known and unknown ways. In particular, R&S is entitled at its 
discretion to reproduce the Deliverables or parts thereof, to distribute (also by 
renting) and to communicate to the public (in particular by making available to 
the public) the Deliverables or parts thereof and reproductions thereof. This also 
includes the right to adapt or otherwise alter the Deliverables or parts thereof by 
any means and to use the results thereof as aforementioned. R&S is also entitled 
to sublicense this right of use. With regard to any software developed for R&S, 
this right of use relates to the object and source code and the Supplier shall also 
make this software available in source code form. When it makes the source 
code available, the Supplier shall also provide an explanation of the source code 
enabling the software to be understood, after a reasonable familiarization period, 
in such a way that alterations can be made to the software without having to 
inquire with the Supplier. 

9.3 If and to the extent that the results of the development of the Deliverables set 
forth in Section 9.2 can be protected by industrial property rights, the Supplier 
hereby irrevocably gives its prior consent to R&S to file an application for 
industrial property rights in the country of R&S’s domicile and abroad and hereby 
assigns all rights to, and resulting from, this invention to R&S, especially its right 
to file applications for, or to be granted, patents or utility models in the country 
of R&S’s domicile and abroad. The Supplier shall provide R&S, at its own 
expense and within a reasonable period, with all information, documents and 
declarations necessary for the registration, conduct of in and out of court 
disputes and maintenance of such industrial property rights by R&S. The 
Supplier shall, at its own expense, arrange for all of the necessary steps to be 
taken vis-à-vis its employees and others involved in the invention to make this 
assignment of rights possible; in particular, it shall validly claim inventions of its 
employees in accordance with the provisions of the applicable employee’s 
invention law. 

9.4 The consideration for the aforementioned granting and/or assignment of rights 
is included in the agreed remuneration. 

 
10. Warranty from Defects in Workmanship, Material, Design and Title 

10.1 Unless a longer warranty period is expressly stated on the Order, Supplier 
warrants to R&S that for a period of twenty-four (24) months from the later of the 
Delivery Date or the applicable acceptance date, all Deliverables will (a) be free 
from any defects in workmanship, material, design and title; (b) conform to the 
requirements of the Order (including without limitation all applicable descriptions, 
performance criteria, specifications, drawings, designs and samples) and any 
applicable certification requirements of governmental and non-governmental 
regulatory bodies; (c) be fit for their particular purpose and operate as intended; 
(d) be merchantable; (e) not infringe or misappropriate any third party's patent 
rights, utility model rights, trademarks, design rights, copyrights, trade secret or 
other third-party intellectual property rights; (f) not contain any viruses or other 
malicious code that will degrade or infect any Deliverables, products, services, 
or any other software or R&S’s network or systems; (g) be free and clear of all 
liens, security interests, and other encumbrances; and (h) be performed using 
personnel of required skill, experience and qualifications, and in a professional 
and workmanlike manner in accordance with generally recognized industry 
standards for similar services.     

10.2 In addition to the warranties and indemnities set forth in this Order, Supplier 
assigns and passes through to R&S all of the third-party manufacturers’ and 
licensors’ warranties and indemnities for the Deliverables. 

10.3 When R&S provides notice to Supplier of a warranty claim under this Section, 
Supplier shall, at its own cost and expense, promptly (a) replace or repair the 
defective or nonconforming Deliverables, and/or (b) re-perform the applicable 
services.  Supplier shall pay all costs to perform warranty work, including without 
limitation, labor and material costs of deinstallation, removal, transportation 
charges for the return of the defective Deliverables, repair, delivery charges of 
repaired or replacement Deliverables to R&S, acceptance testing, and 
installation costs.  The place of performance for Supplier’s warranty performance 
is, at R&S’s option, either the place where the Deliverables are located at the 
time the defect is discovered or the Delivery Point.  

10.4 If the Supplier fails to fulfill its warranty performance obligations within a 
reasonable period to be set by R&S, R&S shall be entitled, in addition to any 
rights or remedies available to R&S at law or in equity, at its sole election: (a) to 
remedy the defect itself or have it remedied by third parties and to claim 
compensation from the Supplier for the expenses incurred in this respect and 
demand a reasonable advance payment, (b) without further notice terminate this 
Order for default, return the rejected Deliverable to Supplier at Supplier’s 
expense, and Supplier will promptly refund any amounts paid by R&S for the 
returned item, or (c) require a reduction in price in the form of a reimbursement 
payment from Supplier.    

10.5 The warranties set forth in this Section 10 are cumulative and in addition to any 
other warranty provided by law or equity, transferable, and shall survive any 
delivery, inspection, acceptance or payment of or for the Deliverables by R&S.   
Any applicable statute of limitations runs from the date of R&S’s discovery of the 
defect or noncompliance of the Deliverables with the foregoing warranties. 

 
11. Compliance with Laws.    

All Deliverables supplied to R&S shall comply with, and Supplier agrees to be 
bound by, all applicable foreign, United States federal, state and local laws, 
orders, rules, regulations, guidelines, standards, limitations, controls, 
prohibitions or other requirements contained in, issued under, or adopted 
pursuant to such laws (collectively, “Laws”), including, without limitation, product 

content and labelling Laws (e.g., the U.S. Toxic Substances Control Act and 
applicable European Union (EU) Registration, Evaluation, Authorisation, and 
Restriction of Chemicals (REACH) and Restriction of Hazardous Substances 
(RoHS) regulations, Conflict Mineral prohibition and Conflict Mineral disclosure 
requirements), data protection and privacy Laws, anti-corruption Laws (i.e., all 
applicable Laws against fraud, bribery, corruption, inaccurate books and records, 
inadequate internal controls, money-laundering, including the U.S. Foreign 
Corrupt Practices Act and the Anti-Kickback Act of 1986), the Fair Labor 
Standards Act of 1938, the Occupational Safety and Health Act of 1970, the U.S. 
Department of Transportation regulations on hazardous materials, and any other 
pertinent health, safety and environmental Laws.  Supplier further agrees that 
neither it nor any of its subcontractors will utilize child, slave, prisoner or any 
other form of forced or involuntary labor, or engage in abusive employment or 
corrupt business practices, in the production or provision of Deliverables.  
Delivery of any Deliverables shall constitute Supplier’s representation to R&S 
that there has been and will be full compliance with all applicable Laws and, at 
R&S’s request, Supplier shall certify in writing its compliance with the foregoing.   

 

12. Liability 

Nothing in this Order shall exclude or limit Supplier’s liability hereunder.   
 
13. Insurance 

Unless otherwise expressly stated on the Order and during the term, Supplier 
shall, at its own expense, maintain and carry insurance in full force and effect 
which includes, at least: (a) worker’s compensation with minimum statutory 
limits;  (b) employer’s liability with minimum limits of $1,000,000 each 
occurrence; (c) automobile liability, if the use of motor vehicles is required 
hereunder, with limits of at least $1,000,000 combined single limit for bodily 
injury and property damage per occurrence; (d) commercial general liability 
insurance (including product liability), ISO 1988 or later occurrence form of 
insurance, including, without limitation blanket contractual liability and broad 
form property damage, with limits of at least $1,000,000 combined single limit 
for bodily injury and property damage per occurrence. Upon R&S’s request, 
Supplier shall provide R&S with a certificate of insurance from Supplier's insurer 
evidencing the insurance coverage specified herein. The certificate of insurance 
shall name R&S (and if specified on the Order, its customer) as an additional 
insured. Supplier shall provide R&S with thirty days' advance written notice in 
the event of a cancellation or material change in Supplier's insurance policy or 
the above-specified coverage. Insurance companies providing coverage under 
this Order must be rated by A.M. Best with at least an A-rating.   Except where 
prohibited by law, Supplier shall require its insurer to waive all rights of 
subrogation against R&S’s insurers and R&S.  Supplier’s obligation to obtain the 
foregoing insurance does not waive or release Supplier from liability or duties to 
indemnify R&S under this Order. 

 
14. Nondisclosure / Provision of Materials 

14.1 Supplier shall treat the contents of this Order and all information received from 
R&S, or from third parties on behalf of R&S, in connection with the performance 
of the Order as confidential. R&S does not grant the Supplier any rights 
whatsoever to this information, other than the right to use it for the performance 
of the Order. Disclosure of such information to third parties is only permitted with 
the prior written consent of R&S and, in the event that such consent is granted, 
the Supplier shall subject these third parties to confidentiality obligations no less 
stringent than the provisions set out herein prior to disclosure. The 
aforementioned confidentiality obligations shall survive the termination or 
expiration of this Order and end five (5) years after the date of the Order, but 
such obligations shall not apply to information that Supplier can demonstrate: is 
generally known or becomes generally known without any breach of this Order, 
was already known to the Supplier before it was received from R&S, or is lawfully 
obtained by a third party later on without being subject to confidentiality 
obligations towards such third party, or to information developed by the Supplier 
independently or which it is under a legal obligation to disclose, or has been 
ordered to disclose by a competent court or competent authority. 

14.2 The Supplier may only disclose its business relations with R&S after having 
obtained the prior written consent of R&S to do so. 

14.3 Supplier shall not disclose or share any objects or documents of any kind 
provided by R&S or third parties on behalf of R&S, as well as any objects or 
documents created on the basis of such objects and documents, to third parties 
without the prior written consent of R&S and R&S does not grant the Supplier 
any rights whatsoever to such objects and documents, other than the right to 
use them for the performance of the Order. The objects provided shall be 
reasonably insured by the Supplier, at its own expense, to cover loss and 
damage, shall be stored separately, maintained if necessary and shall be 
marked as the property of R&S. The objects and documents provided shall be 
reasonably protected to prevent unauthorized inspection or use, and shall be 
returned to R&S as soon as they are no longer required for the performance of 
the Order; the Supplier shall have no right of retention in this respect. 

 
15. Foreign Trade Law / Security in the Supply Chain 

15.1 The Supplier shall comply with all requirements and provisions of the applicable 
national and international customs law, export control law and other foreign trade 
and payments law (hereinafter jointly referred to as "Foreign Trade Law"). The 
Supplier shall provide to R&S in writing at the latest two weeks after ordering or, 
in the case of modifications, without undue delay all information and data that 
R&S requires in order to comply with the Foreign Trade Law in the event of 
export, import and re-export, including, without being limited to the following:  
- all applicable numbers of the EC Dual Use-List or export list including the 

Export Control Classification Number (ECCN) in accordance with the US 
Export Administration Regulations (EAR) or – in case the provisions of the US 
International Traffic in Arms Regulations (ITAR) are applicable – including the 
US Munitions List Number (USML); 
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- the statistical goods number pursuant to the current goods classification of the 
foreign trade statistics or the Harmonized System (HS) code; and 

- the country of origin and, if required by R&S, suppliers’ declarations regarding 
the preferential origin or certificates of origin. 

15.2 The Supplier shall take the necessary measures to ensure the security in the 
supply chain according to the requirements of the Customs-Trade Partnership 
Against Terrorism (CTPAT).  

 
16. Indemnification 

16.1 Supplier shall, at its expense, defend, indemnify and hold harmless R&S and 
R&S’s parent company, their subsidiaries, affiliates, successors or assigns and 
their respective directors, officers, shareholders and employees (collectively, 
“Indemnitees”) from and against any and all claims, loss, injury, damage, liability 
deficiency, action, judgment, interest, award, penalty, fine, cost or expenses, 
including reasonable attorney and professional fees and costs, and the cost of 
enforcing any right to indemnification hereunder, and the cost of pursuing any 
insurance providers (collective, “Losses”) arising out of or occurring in 
connection with (a) the Deliverables purchased from Supplier, (b) Supplier’s 
negligent acts or omissions or willful misconduct, (c) any bodily injury or death 
to any person or loss, disappearance or damage to tangible or intangible 
property, or (d) any allegation or claim that the use or possession of the 
Deliverables by any Indemnitee or its customers infringes or misappropriates 
any patent rights, utility model rights, trademarks, design rights, copyrights, trade 
secret or other intellectual property rights of a third party.   

16.2 In order to ensure effective defense against such claims, the contracting parties 
shall inform each other without undue delay if they become aware of any alleged 
infringement of third-party rights.  In no event shall Supplier enter into any 
settlement without R&S’s or Indemnitees’ prior written consent. 

16.3 Supplier’s obligation to indemnify under this Section 15 shall survive the 
expiration or termination of the Order. 

 
17. Product Discontinuation / Post-Contractual Repair 

17.1 Supplier shall inform R&S of the intended discontinuation of a product included 
in the Order, six (6) months prior to such discontinuation, in writing and in detail 
and, if available, including information on replacement products. Moreover, the 
Supplier shall submit to R&S a binding offer for a last stockpiling order based on 
reasonable terms and conditions. 

17.2 Supplier shall ensure that the repair and maintenance of the Deliverables 
remains possible for a period of at least ten (10) years following acceptance of 
Deliverables, subject to no restrictions and within a reasonable period, in return 
for reasonable remuneration to be agreed between the contracting parties. 
 

18. Place of Jurisdiction / Applicable Law  

18.1 This Order shall be governed by and construed in accordance with the laws of 
the State of Maryland, without reference to its conflict-of-law provisions. The 
application of the United Nations Convention on Contracts for the International 
Sale of Goods (CISG) shall be excluded.  

18.2 Any legal suit, action, or proceeding arising out of the Order shall be brought in 
the federal or state courts located in the state of Maryland, and each party 
irrevocably submits to the exclusive jurisdiction of such courts in any such suit, 
action, or proceeding.  

 
19. Miscellaneous 

19.1 If one or more of the aforementioned provisions is or becomes invalid, this shall 
not affect the validity of the remaining provisions. The contracting parties are 
obliged to replace the invalid provision with a provision that most closely 
approximates its economic effect. 

19.2 Supplier shall not assign, transfer, delegate or subcontract any of its rights or 
obligations under this Order without the prior written consent of R&S.  Any 
purported assignment or delegation in violation of this Section shall be null and 
void.  No assignment or delegation shall relieve Supplier of any of its obligations 
hereunder.  R&S may at any time assign or transfer any or all of its rights or 
obligations under this Order without Supplier’s consent. 

19.3 In addition to any rights or remedies available to R&S at law or in equity or that 
may be provided under this Order, R&S may terminate this Order with immediate 
effect upon written notice to the Supplier, either before or after the acceptance 
of the Deliverables, if Supplier has not performed or complied with any of the 
terms of this Order, in whole or in part.  If R&S terminates the Order for any 
reason, Supplier's sole and exclusive remedy is payment for the Deliverables 
received and accepted by R&S prior to the date of termination. 

19.4 No waiver by R&S of any of the provisions of this Order is effective unless 
explicitly set forth in writing and signed by R&S. No failure to exercise, or delay 
in exercising, any right, remedy, power or privilege arising from this Order 
operates, or may be construed, as a waiver thereof. No single or partial exercise 
of any right, remedy, power or privilege hereunder precludes any other or further 
exercise thereof or the exercise of any other right, remedy, power or privilege. 

 


