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§ 1 General 

1. This EULA shall apply to (Spectrum Scale) (hereinafter “IBM Software”) integrated into the 
Rohde & Schwarz GmbH & Co. KG Product (Spycer Storage Products) (hereinafter “R&S 
Product”)   

2. Licensee enters into this EULA by signing this document  and this EULA is for the benefit 
of IBM Deutschland GmbH and any of its affiliated companies (hereinafter jointly “IBM”). 
The Use of IBM Software and any updates thereto is subject to the acceptance of the terms 
of this EULA by Licensee.  

3. Licensee shall be bound by the terms of this EULA in respect of the IBM Software and shall 
also be obliged to bind its assignees and successors in title by the terms of this EULA 
accordingly.  

§ 2 License Grant 

1. Licensee shall be granted the non-exclusive right to use the IBM Software exclusively for 
the operation of the  R&S Product intended or supplied therefore. The right of use is limited 
to the agreed period of time; in the absence of such an agreement, the right of use shall be 
unlimited in time. Licensee shall not translate, lease, rent, lend, sublicense, distribute or 
publicly reproduce the IBM Software or make it available online to third parties outside 
Licensee’s company. Furthermore, the right to use the IBM Software shall not include the 
right to reproduce the IBM Software unless such reproduction is necessary for the operation 
of the hardware intended or supplied therefore or to produce a backup copy. In case of 
reproduction of IBM Software Licensee shall reproduce all copyright notices and all other 
legends of ownership on each copy, or partial copy. Unless provided otherwise by mandatory 
law or written contractual regulations, Licensee shall not be authorized to modify, 
decompile, disassemble or otherwise reverse-engineer the IBM Software, whether in whole 
or in part, in order to acquire the source code.  

2. Unless otherwise stated herein all other rights such as but not limited to the ownership to the 
IBM Software shall remain with IBM. 



§ 3 Warranties  

Subject to any statutory warranties that cannot be excluded,  IBM makes no warranties or 
conditions, express or implied, regarding the IBM Software, updates or its support, if any, 
including, but not limited to, any implied warranties or conditions of merchantability, satisfactory 
quality, fitness for a particular purpose, and any warranty or condition of non-infringement.  

§ 4 Liability 

1. IBM shall be liable without limitation for damage caused with intent, for guarantees given in 
writing and in case of culpable damage to life, body or health. The liability under the 
mandatory provisions of product liability law applicable from time to time shall remain 
unaffected. 

2. Otherwise, the liability of IBM towards the Licensee, no matter on what legal ground, shall 
be limited in aggregate to an amount equal to 10 percent (10 %) of the agreed remuneration. 

3. Notwithstanding the liability according to Section 4.1, IBM shall not be liable for financial 
loss, consequential damage or compensation for expenses, for loss of profit, loss of 
production, interruption of business, contractual claims of third parties, lost usage, financing 
expenditure, interest loss and claims under a covering purchase, nor for loss of data, 
information and programs as a result of a software error. 

4. Subject to the liability by mandatory law (Section 4.1), the limitation period for any liability 
claims shall be twelve (12) months from accrual and knowledge, or grossly negligent lack of 
knowledge, of the Licensee. 

5. Any further liability of IBM shall be excluded. 

 

§ 5 Termination  

Licensee’s right to use the IBM Software may be terminated: (i) on immediate notice in writing in the 
event of infringement by Licensee’s of IBM’s intellectual property rights; and (ii) on thirty (30) days' 
notice in writing to Licensee in the case of any other material breach by Licensee provided that such 
other breach is not remedied or cured by Licensee within such period. In case of termination all copies 
of the IBM Software, including any associated documents provided to Licensee shall be at the 
discretion of IBM destroyed or returned to IBM;  

§ 6 Audit  

In order to comply with reporting duties of any Seller of the R&S Product including IBM Software 
towards IBM, Licensee will keep complete and accurate records of the use of the IBM Software and 
any Seller of the R&S Product including IBM Software and/or IBM shall have the right to audit 
Licensee’s records and facilities upon prior written notice to audit the Customer’s use of the IBM 
Software in accordance with this EULA.  



§ 7 Applicable Law / Place of Jurisdiction

1. This EULA is governed by the laws in force in Germany without regard to the conflicts of
laws provisions. The application of the United Nations Convention on Contracts for the
International Sale of Goods of April 11, 1980 shall be excluded.

2. In relation to any dispute or claim arising out of or in connection with the Agreement the
Parties submit to the jurisdiction of the competent courts in Munich, Germany.

§ 8 Miscellaneous

1. If any provision of the EULA is determined by any statute or court having jurisdiction to be
illegal, invalid, void, voidable or unenforceable, the remainder of the EULA will continue in
full force and effect and that provision will be deemed to be replaced by a valid and
enforceable provision coming closest to the economic purpose of the void or unenforceable
provision.

2. The rights and remedies of each Party under this EULA may be exercised as often as
necessary, are cumulative and not exclusive of rights or remedies provided by law, and may
be waived only by specific written waiver. Delay in exercising or non-exercise of any such
right or remedy does not constitute a waiver of that right or remedy, or any other right or
remedy.
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